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The polar opposite of globalization would be persistent separatism and
relentless autarky. It is interesting here to recollect the images of seclusion
that was invoked with much anxiety in many old Sanskrit texts in
India...... This is the story of well frog- the kupamanduka- which lives its
whole life within a well and is suspicious of everything outside it....The
well frog has a world view that is entirely confined to that well. The
scientific, cultural and economic history of the world would have been very
limited had we lived like well frogs (Sen, 2002, p. 12).
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Abstract

This research focused on the study in analysing definitions for the term ‘marginalised
communities and to distinguish and identify, persons, fallen into “marginalised communities” as
a whole all the time permanently, and some person or persons not within the “marginalised
communities”, but fallen into isolation and remaining temporarily or permanently due to
inability in seeking justice. Analysing the literature in brief advocates for the necessity of
defining “MC” broadly to include both the permanent and temporarily marginalised persons, in
consideration of taking measures in the advancement of the position of both categories. This
empirical study is on descriptive research design applying a qualitative method and deductive
design grounded on the existing definitions founded on the source of secondary data and
examining subject-related documents, books, published research papers, websites including the
legal provisions and case law mainly in Sri Lanka and in the foreign jurisdictions, and invoking
a content analysis to test the value of the prevailing definitions and understanding. As a result,
and discussion, it categorised marginalisation as permanent and temporary for future
programmes. In conclusion, it is emphasised that all the organs of the government and other
fields such as sociology and political science, that in explaining defining or identifying the
persons of “Marginalised Community”, without restricting only the people who are as a whole
and all the time or long time being marginalised, it is for them to add to the end of the text,
“including the person or persons fallen once or from time to time marginalised due to whatever
the reasons, conditions, or process, in a given situation.” Further, in the advancement of the
position, there must be the employment of the legal norms as permanent measures as well as
temporary measures. More, this paper concludes the need for legal research based on the
sociological base to find alternatives to remove the barriers by temporary marginalisation, and it
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suggests comprehensive research on the advancement of the effective enjoyment of rights of the
temporary marginalised community persons while insisting on the need of legislative measures
for the advancement of the persons or communities of both type of marginalised communities,
by using foreign experience as in Kenya.

Keywords: Marginalised Community, Equality, Equity, Constitution
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Introduction
“Injustice anywhere is a threat to justice everywhere”

- King, Martin Luther Jr., 16™ April 1963,

Community of people were living as different groups or communities due to
historical factors and would have got strengthen their grouping on the practical base of
the religion and/ or similarities in the custom or culture including on the reason being in
the neighbourhood, until the development into the avenue of urbanisation where the
people belonging into various communities got mixed up with and led to live either as
able people or advantageous people or as a community of people with a variety of
inabilities or disadvantageous due to various factors, compared with the majority
communities and resulting as found gone to the edge of the mainstream and appeared as
marginalised. In this paper, it is argued that the changing pattern is not the only
marginalisation of a particular community that prevailed permanently, but also some
times a person or persons may become marginalised temporarily due to the reasons of
barriers in access to the law and justice in a practical sense. This may be sometimes due
to insufficient legal provisions of law to protect the rights of such persons, and
consequently, even a single person may become marginalised for a short or long period,

and he has to be treated as a member in a ‘marginalised community.’

Thus, community studies are understood as an academic stream focused on
research on sociology and anthropology in wider scope which has a link with access to
justice. The purpose of Community Studies is to find ways and means to support each
other and share the experiences with finding in identifications, life struggles with causes
for the struggles, because of finding solutions for their advancement into the mainstream
of better lifestyle and enjoying legally recognised rights. The community studies may be
on their existing isolated country life or even it may be within the urban, suburbs, slums,
shelters, or dowelling houses. It may be based on individual studies as well as group
studies, with the object of contributing to this particular field as well as in building

theory and methods in sociological studies as done globally (Bell, 1971).

In the community studies it is expected to obtain answers to questions about how
a specific matter in the society works, which may be taken to develop an understanding
of the larger how of social systems in general (Stacey, Margaret, 1969), and further, as

Stacey says,

“In a community study it should be to focus answers (a) are there propositions that
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can be tested in this context selected for the analysis, (b) is it a stream that can be tested in a
particular discussion, is it a context in which one can explore for hypotheses and if it is so,
of what kind and (c) is this a particular aspect of society the workings of which it is
reasonable or even possible to isolate to examine the ‘how’ questions. In a complex society
the crisis of community studies answer ‘no’ to the last question but if they are right to
question (a) and (b) has no value. So, (¢) is the point of departure” (p.134).

Therefore, in understanding this guideline in finding the point of departure, it is
quite clear that the existing propositions on ‘marginalised community’ alone cannot find
solutions for the issues of the communities when he or they are fallen into different
categories even temporarily. Thus, this is the point of departure, because such definition
has fallen short (Summers, 2001; Robinson et al., 2011) and thus, it has excluded a
category of a community person or persons who fall into marginalisation, which may be

due to affirmative action by the government.

Thus, the objective of this article is to critically analyse and distinguish, the
person, fallen into a “marginalised community” as a whole all the time or long time
permanently, and also the person or persons brought or fallen into isolation from time to
time, and focusing necessity for further studies for finding the type of treatments that
they are in need. Accordingly, the key objectives of the study are to identify the persons
of “Marginalised Community” people who are as a whole all the time or long time has
fallen into marginalisation, and a person once or from time to time becoming
marginalised due to whatever the reason, and also to ascertain the type of treatment that
they are in need through the legal process.

This article will attempt to seek possible explanations for the above-mentioned key
objectives, through a mixed reference to legal, sociological, and political apparatus, in
proposing improvement of their conditions, and also suggestions for policy changes and

further research.
Literature Review

There is very rare literature available on the study of MC in Sri Lanka except for
the availability of the considerable number of pieces of literature on the Indigenous
community studies who are also fallen into the category of the MC (UNO, Department
of Economic and Social Affairs Indigenous Peoples, Aug. 2021). Even though there
are some pieces of literature found globally argued to look into the grievances of the
MC, including the UNO and other world organisations temporarily or a sudden
marginalisation, there is no sufficient discussion has taken place among the researchers

as well policymakers in deliberation.
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The term “Marginalised Communities”, have been used in many types of
research (Brutschy & Zachary, 2014) and such persons have been used in other
descriptions such as “oppressed populations”, “vulnerable populations”,
“underrepresented populations”, or ‘“undercounted populations”, in community
indicator projects and peer-to-peer research (Brutschy & Zachary, 2014). In
identifying persons as “Marginalized Community” (MC) in major studies advocate
considering the sample size and measurements such as the purpose, conditions, or
factors including geographical and economic matters in the inclusion (Minnesota

Psychological Association. [n.d.]).

Individual Scholars (Minnesota Psychological Association, [n.d.]) and world
funding projects used the term “Marginalized Communities” in their object of the
research without considering factors such as social, economic, cultural, environmental,
finance and funding affairs or self-confinement (Peter Leonard, [n.d.]; Nathaniel
Granger, April 05, 2013). He says,

“The marginal man ... is one whom fate has condemned to live in two societies and
in two, not merely different but antagonistic cultures.... his mind is the crucible in which two
different and refractory cultures may be said to melt and, either wholly or in part, fuse.”

Accordingly, it is on the assumption that fate has forced the man into
marginalisation from one society into the other. However, it is evident in practice the
method that they used to define ‘MC’ cannot be accepted summarily for any type of
study in specific objects, and it has to be done prudentially as said by the Chief justice of
India Krishnaiyer, in the case of Mumbai Kamgar Sabha, Bombay v. M/S Abdulbhai
Faizullabhai & Ors, 1976) considering the position of the welfare of the working

classes.

Sakseena (2014) defines ‘MC’ as “(O)vert actions or tendencies of human
societies, where people who they perceive to undesirable or without useful function, are
excluded, i.e., marginalized” and says, the definitions are “slippery and multi-layered
perception”. Peter Leonard, (1984, p.180 as cited in Sakseena, 2014) defines social
marginality as 'being outside the mainstream of productive activity and/or social
reproductive activity'.

According to the available evidence, there are many persons have been listed as
persons to be treated as a marginalized community members (UNO, 2019; Pannilage,
2015; Heaney et al., 2011; Juarez & Brown, 2008; Jen Couch, & Steve Francis,2006;
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James, 1990; Yash & Cottrell, 2020). This variety of persons has been arranged in the
table given under the subheading 4.2.1 below.

Though, even though there are several types of research found defining or
explaining who the persons of ‘MC’, no research has attempted to define, the persons
who have become marginalised community persons due to difficulties in access to court
seeking justice through third parties without their participation. For example, Niupouen
(2005) on ‘Access to justice for the poor and role for bar associations’, has studied the
community only. WIJP (2019) on “Measuring the justice gap - A people-centered
assessment of unmet justice needs around the world”, done detailed research in finding
the justice gap using the population of 228 countries using the people as the unit of
analysis, and concluded that (at p.13 citing Sandefur & Rebecca 2008), still people are
facing barriers to meeting legal needs. In the study of Achariya (2018) on “Including the
excluded: Marginalised poor communities and development practices in rural Nepal”
and Daniel (2019) in his work on “Access to what? Legal Agency and Access to Justice
for Indigenous Peoples in Latin America” called for a community-based legal system to
secure the benefit for legal agencies indigenous and other disadvantaged groups.
Mizanie et al. (2017) in their article on “Advancing Access to Justice for the Poor and
Vulnerable through Legal Clinics in Ethiopia: Constraints and Opportunities” criticised
the provision of law. Twaib (2017) in his thesis worked on, Legal empowerment of the
poor: Access to justice and rule of law. Shahar (2016) studied “paradoxically, access
justice often benefits various leaders while paid for directly by taxpayers and indirectly
by weaker groups” focussing on consumer interest. Pannilage (2015) on the title of,
“Excluding the Worthy: The Need of Marginalized Groups in the Decision-Making
Process” say, “governance is working to the process of decision making and the process
of implementing or not implementing those decisions, without giving attention to the
litigations on behalf of the MC rights. Sakseena (2014) in the article titled, Problems of
Marginalized Groups in India, has explained the definition, meaning of the word
marginalization, and historical base under the context of India and explain certain

sections of the society that have faced marginalization and discrimination.

Heaney et al. (2011) in the article titled “Use of Community-Owned and -
Managed Research to Assess the Vulnerability of Water and Sewer Services in
Marginalized and Underserved Environmental Justice Communities”, deals on the
matters as described in the heading only. Ghai & Cottrell (2010) discussing on “Access

to land and justice, The Movement of landless rural workers in Brazil and their struggles
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for access to law and justice, access to justice and indigenous communities in Latin
America, seeking justice for the historical claims of indigenous people in Aotearoa New
Zealand including about access to justice in Kenya, Central and Eastern Europe,
Pakistan, China. J

Juarez & Brown (2008) in the article titled “Extracting or Empowering? A
Critique of Participatory Methods for Marginalized Populations” has dealt with citizen
participation in landscape architectural work. Jen & Francis (2006) in their work titled
“Participation for All? Searching for Marginalized Voices: The Case for Including
Refugee Young People Children, Youth, and Environments,” on the problems of
refugees, children youth on environmental matters. Schetzer & Henderson (2003) in
their article titled “Access to justice and legal needs, a project to identify legal needs,
pathways, and barriers for disadvantaged people in NSW try to identify how are MC and
suggest reforms. Schetzer et al. (2002) in their article on “Access to Justice & Legal
Needs A project to identify legal needs, pathways and barriers for MC people in NSW”
studied the problem of delays in litigation and cost of cases. Twaib, (2017) in his article
titled “Legal empowerment of the poor: access to justice and rule of law” suggested law

reforms in this area for alternative mechanisms.

However Indian jurists and judges have made some attempts to define
marginalized persons without a complete list but the limited scope of application into
fundamental rights only (Baxi, 1980; Bhagwati, 1984-85; Krishnalyer, 1985). In advancing
this concept, Rajora (2015) advocates by the article on Public Interest Litigation, Social
Action Litigation & Private attorneys at law promoted to have a tool of private attorney-
at-law to conceptualise the Public Interest Litigations. Justice Bhagwatie in Bandhua
Mukti Morcha v. Union of India (1984) conceptualised a new approach for the third
party to stand up certain person fallen to the marginalisation as,

“When a person or class of persons to whom the legal injury is caused by
violation of a fundamental right is unable to approach the Court...”.

This is evidence that in practice some people become marginalised temporarily.

According to the existing evidence, there is a point of departure as to conducting
a research project in finding a definition or a description adjacent to the term MC in
categorising and also in defining persons who seek justice in the court of law on behalf

of certain persons who are unable to do by themselves. However, by this article, it can
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be explained that the concept used as marginalised population is not accurate, and it
needs to understand in another precept too with a study following an appropriate
methodology.

Methodology

In that object, a systematic literature review was carried out through the documents
available in the world jurisdiction in general in identifying and defining the persons said
fallen as “Marginalised Communities” (‘MC”), all the times, and some case law in Sri
Lanka and India in brief about access to justice by them. Further, an attempt was made
to compare a sample provision in the constitution of other countries and
their experience which suggests the advancement of ‘MC’ but has been disregarded in
Sri Lanka. In this instance, the important consideration is to assess factor-oriented
research on a single variable. It is important to note that descriptive research brings
better results in identifying practical problems of any investigation or case study in
analysing the existing theories or definitions (Hancock et al., 2009; Bickman & Rog,
2009, pp.3-43; Bickman & Rog (Eds.); Merriam, 2009, p.13; Parkinson & Drislane,
2011). Thus, exploratory qualitative case study research design adopting systematic
documentary review method for content analysis (Stemler, 2001; Harten, 2012; Maryam,
2008, pp.34-42) on the given propositions of the study based on the interpretivism
(Anol, 2012, p.103) have been adopted for the conceptualisation.

Therefore, to meet the object, the performance of the results and discussion on

the research findings are provided in the following section.

Results and Discussion
Thus, the discussion in achieving the results of this paper is done, on the

background of the key objectives mentioned above.

Identification of the persons of ‘Marginalised Community’ (MC):

As a result, it is clear that in case of inclusion or exclusion of a person into the
category of MC depends on the purpose of the study or examination (Heritage Bulletin,
April 2018). Marginalisation specifies that both a process, and a condition, that prevents
individuals or groups from full participation in social, economic, and political life
(Defining marginalized: DFID’s leave no one behind agenda-2017- Department for

International Development of the UK), and this paper argues that it should be added
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‘including access to justice’ as seen in categorising them in their nature of prevalence

and continuation as permanent or temporary.

There are two categories of people who can be identified as persons of MC
within the object of this article. Category ‘A’ is, group of persons fallen into, as a whole
all the time or long time, and the category ‘B’ is, persons, become marginalised once

or from time to time.

In considering a necessity of categorising as two groups, under the Category
‘A’ people are taken as persons fallen into as a whole in the group, all the time or long
time. The reason for marginalisation has been studied by many scholars for their

respective objects of the projects as mentioned above.

Accordingly, in identifying the first category, on the line of the definition given
by the Cambridge Dictionary ‘marginalized community’ is ‘to treat someone or
something as if they are not important,” while the Dictionary com defines it as, ‘to place
in a position of marginal importance, influence, or power:” However the Oxford Lexico
Dictionary defines as, “of a person, group, or concept treated as insignificant or
peripheral.” Danaher et al. (2013, p.52) in ‘Researching Education with Marginalized

Communities, say,

‘More broadly, it is clear from the published literature that no single research method is
inherently more or less likely to prove to be effective, efficient and ethical when mobilized
with members of a particular marginalized community’.

As far as the UNO, 2019, under the title, The Rule of Law refers to access to justice for
all, while ‘Inability and Young African Leaders Initiative [YALI], 2021) refers to MC

as,

“Inability may be due to social, political and economic factors because of unequal
power relationships across economic, political, social and cultural dimensions”.

In certain discussions about the problems of MC in India, it has been explained
as “the obvious actions or tendencies of human societies, where people who they

observe to undesirable or without useful function, are excluded” (Sakseena, 2014).

The term “marginalisation” has been understood as a person in a community
has gone or is being made to go to the edge of the social standing. It is a process of
relegating or confining to a lower or outer limit or edge, and being made marginal
(Granger, 2013).

“The marginal man ... is one whom fate has condemned to live in two societies and in
two, not merely different but antagonistic cultures.... his mind is the crucible in which two
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different and refractory cultures may be said to melt and, either wholly or in part, fuse.”
Stonequist, E.V., as cited in Granger, 2013)

Giving a constitutional recognition by the People of Kenya by their Constitution of

2010, (Section 260) has defined as ‘marginalised communities’ as,

(@)

(b)

(©)

(d)

a community that, because of its relatively small population or for any other
reason, has been unable to fully participate in the integrated social and economic
life of Kenya as a whole;

a traditional community that, out of a need or desire to preserve its unique culture
and identity from assimilation, has remained outside the integrated social and
economic life of Kenya as a whole;

an indigenous community that has retained and maintained a traditional
lifestyle and livelihood based on a hunter or gatherer economy; or

pastoral persons and communities, whether they are— (i) nomadic; or

(if) a settled community that, because of its relative geographic isolation, has
experienced only marginal participation in the integrated social and economic life
of Kenya as a whole;

And further, that constitution has defined, “marginalised group” as,

“a group of people who, because of laws or practices before, on, or
after the effective date, were or are disadvantaged by discrimination on
one or more of the grounds in Article 27(4)” (Section, 260).

[Section 27(4) read as,” The Boundaries Commission shall ensure

that the first review of constituencies undertaken in terms of this

Constitution shall not result in the loss of a constituency existing on

the effective date].

As DFID (Defining marginalised; DFID’s leave no one behind agenda

(Department for International Development of the UK. Now called as, Foreign,

Commonwealth & Development Office) analysed in details as explained in the Graph

given below.
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Accordingly, it explains as,

113

.. marginalisation may be of political or social discrimination; economic factors-politically
discriminated some ethnic groups, migrants or particular regions of the country while socially
based on age, gender, sexuality, language, disability, etc. and economically preventing equal
access to basic facilities, income opportunities and access to jobs.” (DFID, 2017).

Researchers, as well as funding projects in the world, have tried to list the persons to
include, ‘marginalised community’ people in a different form with different objects. But
many have mentioned different types of persons such as Women (Peter Leonard (n.d.);
Charter for Compassion (n.d.); Heritage Bulletin, (April 2018), Youth (Young adults.
[ages 18-35] and youth. [ages 14-18](Charter for Compassion (n.d.); Brutschy, S.,
Zachary, D., (2014); Unitarian Universalist Association (n.d.), Children (Peter Leonard
(n.d.); Charter for Compassion (n.d.); Minnesota Department of Health (2018), Girls
(Charter for Compassion (n.d.), Aged people (Peter Leonard (n.d.), Autism, spectrum
persons (Minnesota Psychological Association (n.d.), Developmentally Delayed,
Physically Disabled, or Mentally Ill (Charter for Compassion (n.d.), Disabilities (Peter
Leonard (n.d.); Minnesota Psychological Association (n.d.); Elderly, people with
disabilities (Centre for Justice and International Law (April 1, 2020), etc.
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However, the sympathised or humanitarian approach extended to identify a
certain category of persons as “MC” who remained and remain for a long time as
marginalised and suffering seriously under lower living conditions on economic,
social, and political precept, have failed to notice that some persons are living outside
of the community group of so-called “marginalised Communities,” and have become
marginalised due to some factors may be for a temporary period or until their death.
These persons are the above-mentioned category ‘B’ persons who become
marginalised once or from time to time or sometimes until their death, but no attention
has been given in providing relief to them because such person or persons were not

taken and studied as a person fallen into the group of the marginalised community.

As explained above, the “B” category of such persons becomes marginalised due
to political reasons in a wider sense including the nature and the system of
administration of justice. These persons or persons may be identified as remand
prisoners, convicted prisoners, women in protective custody, children in juvenile
institutions, bonded and migrant labourers, unorganized labourers, slum-dwellers and
pavement dwellers, kins of victims of extrajudicial executions (Baxi, 2014, p. 108), even
sometimes maybe a judge marginalised on harassment by the executive (Gupta v.
President of India, 1981), or maybe woman constable.

However, there is no attempt has been made to identify this category of persons
and in bringing legislation to protect their rights. Thus, they become marginalised
suddenly and failed to enjoy the rights as enjoyed by the other non-marginalised people.
Thus, they may not be able to have access to justice on violation of their legal rights by
public officials on which mostly they become marginalised, because the law insists to
come to court by the affected person him-self only in Sri Lanka (Article 126-2 of the
Constitution, 1978).

Thus, the question of the reality of “access to justice” is a different thing to
different people (Louis Schetzer et al., 2002). The concept of access to justice and a
person who becomes a person “unable to have access to court” has a relationship in
respect of the effect of inclusion or exclusion as “MC”, not in abstract but in a
constructive sense. There is no clear definition found (WFTO, 2015 as cited in WJP.
2019), as to who is an MC member especially about selecting people who have

difficulties for access to justice by themselves.
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However, none of those agencies or researchers have given attention to
exclusions by constitutional provisions of countries where those who are identified by
them as MC. Even though the term Marginalized Communities have been used or
referred to by many scholars in their research works (Niupouen, 2005; Achariya, 2018;
Daniel, 2019; Mizanie et al., 2017; Twaib, 2017; Shahar, 2016; Pannilage, 2015; Heaney
et al., 2011; Ghai & Cottrell, 2010; Juarez & Brown, 2008; Jen Couch & Steve Francis,
2006; Johnson et al., 2005; James, 1990), no attempts have been made to define the term
MC by them with special reference to access to justice. But there are landmark cases in
the world jurisdictions where courts have constructively defended the rights of poor,
vulnerable, or insular groups such as homosexuals, refugees, or indigenous peoples to

some extent (Gloppen & Sieder, 2007).

According to few studies done on the COVID-19 pandemic and MC and found
having a link on marginalization and effects on covid 19 (Ruaksana Haque & Saif
Ahmed, May 06, 2020; Regional Risk Communication and Community Engagement
[RCCE] Working Group, March 2020); The Daily Targum, April 1, 2020 [Considering
the COVID-19, the environment it states, how to include marginalized and vulnerable
people in risk communication and community engagement and listed women, the
elderly, adolescents, youth, and children, persons with disabilities, indigenous
populations, refugees, migrants, and minorities experience the highest degree of socio-

economic marginalization].

According to the precepts of the Indian Supreme Court category of people,
“persons in poverty or disability or socially or economically disadvantaged position”
(Gupta, S.P. v. Union of India, 1981; People's Union for Democratic Rights and Ors. v.
Union of India, 1983; Bandhua Mukti Morcha v. Union of India & Ors. 1984; Mehta
M.C. and Anr v. Union of India & Ors, 1987, Bhagwati, P.N. [CJ]) have been treated as
a deserving people. These types of people can be brought under this MC group in the
broad sense as interpreted under the Indian constitution (Article 224).

On this object alone comprehensive research has to be commenced to analyse
critically and explore the access criteria under the constitution of Sri Lanka into
commencing litigations by a third party to seek justice in the interest of the people so

become marginalized.

Finally, in discussing the type of treatments needed for both the categories of

persons, it should be considered whether they are entitling to equal treatment or


https://indiankanoon.org/doc/112850760/
https://indiankanoon.org/doc/496663/
https://indiankanoon.org/doc/496663/
https://indiankanoon.org/doc/595099/
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equitable treatment. Accordingly, even though the constitution under the fundamental
right chapter promotes equality and equal justice (Constitution of 1978, preamble, article
4-d; chapter I1), it is not sufficient to serve effective justice to the MC, and therefore
policymakers have to take steps to bring constitutional amendments and laws to give
equitable justice (John, 2000) in consideration of their inabilities in getting into the
mainstream (Constitution of 1978, articles, 126-2, 140, 141, 142).

Even, as a tool to bring up equitable justice Ante, n.d. (pp.137-143) says, citing Maxwell
(1976, pp. 47, 236),
Maxwell quotes, equity, according to Plowden, “enlarges or diminishes the letter according to its
discretion.... Experience shows us that no lawmakers can foresee all things which may happen,
and therefore it is fit that if there be any defect in the law, it should be reformed by equity....It is
a good way, when you peruse a statute, to suppose that the lawmaker is present and that you have

asked him the question you want to know touching the equity, then you must give yourself such
an answer as you imagine he would have done if he had been present.”

Therefore, it is emphasised that no lawmaker can foresee everything of a future event

and it is for the court to adjust the provisions on equitable principles.

Recommendations for the advancement of the position of MC persons for the

category ‘A’ or Permanent marginalisation:

In finding a mechanism for justice in equity, UNO has insisted on adopting
necessary legislation on several occasions (UNO, 2012; UNO, 19" February 2019), for
the advancement of the position of the ‘MC’. Accordingly, UNO (2012) Declaration of

Rule of Law, clause 14, insisted as,

“(T)he right of equal access to justice for all, including members of vulnerable groups, and the
importance of awareness-raising concerning legal rights, and in this regard, we commit to taking
all necessary steps to provide fair, transparent, effective, non-discriminatory and accountable
services that promote access to justice for all, including legal aid.” But no legislation was enacted
in line with the treaty obligations.

Thus, the UNO has given a guideline in taking measures to advance the need of the
MC including their legal rights. On this line, some countries such as Nepal
(Constitution, 2015 Article 88-2), S. Africa (Constitution, 1996 section 38-b), Nigeria
(Rule 2009-b), Tanzania (Bill of Rights 1985- section 22-2, a), have made certain
attempt to provide provisions for third persons to bring the case if the affected person
has difficulties. However, under the Constitution of the Republic of Kenya, 2010
several matters have been addressed in serving equitable justice to MC people

identifying a definition for them. They are,
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The State shall not discriminate directly or indirectly against any person on any
ground, including race, sex, pregnancy, marital status, health status, ethnic or
social origin, colour, age, disability, religion, conscience, belief, culture, dress,
language or birth (Section 27-4). (This is broader than the Constitution of Sri
Lanka under article 12-2).

The State shall put in place affirmative action programs designed to ensure that
minorities and marginalised groups in many items (section 56).

The measure is required to take for the promotion of representation of
marginalised groups (Section 100).

The national values and principles of governance include protection of the
marginalised community also (Section 10).

All-State organs and all public officers must address the needs of vulnerable
groups within society, including women, older members of society, persons with
disabilities, children, youth, members of minority or marginalised communities,
and members of particular ethnic, religious, or cultural communities (Section 21-
3).

The State shall put in place affirmative action programs designed to ensure that
minorities and marginalised groups (Section 56)

Parliament shall enact legislation to promote the representation in Parliament of
marginalised communities (Section 91-¢).

Membership of county assembly is to include the number of members of
marginalised groups including persons with disabilities and the youth, prescribed
by an Act of Parliament (Section 177)

The expenditure shall promote the equitable development of the country,
including by making special provisions for marginalised groups and areas
(section 201)

Equalisation Funding for marginalised areas (Section 204-2).

Directly, or indirectly through conditional grants to counties in which
marginalised communities exist (Section 204).

Functions of the Commission on Revenue Allocation include identifying the

marginalised areas also (Section 216).
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Advancement of the position of MC by legal means:

The advancement of the conditions and rights of MC has to be done permanently and

also temporary measures are in need.

Permanent measures:

This has to be made by a change of policymaking. This is the main function of
the Law Commission of Sri Lanka which has an obligation under section 4 of Act No. 3
of 1969 as amended subsequently. But compared to the activities of the Law
Commissions in the other countries, the Law Reform Commission of Sri Lanka has
failed its duties largely on this matter. After the year 2005 there is hardly any report
published except, in 2016 - Protection of National Security from Terrorism Act; in 2013
- Proposed Amendment to section 306 of the Penal Code to Decriminalize the
Termination of Pregnancy for Rape, Incest & Congenital Abnormalities, and in 2015 -
Proposed Amendment to the Motor Traffic, in 2013, Proposed Revocation of Irrevocable
Deeds of Gifts. (Special Provision) Act, in 2015 - Proposed Amendments to the Court of
Appeal (Appellate Procedure) Rules 1990].

It is recommended that for the advancement of the position of MC for the
category ‘A’, there must be appointed a commission of facts findings and making a draft
bill for providing a necessary amendment to the constitution including to its preamble
and also drafting a bill to give effect to those recommended constitutional provisions,

along with amendment proposal to the constitution.

Thematic interpretive suggestion:

In taking early measures concerning the above-mentioned Category ‘B’, there
may be a research study undertaken to find solutions for the difficulties faced by such
MC persons, after comprehensive studies of the relevant areas, and thereafter to make
appropriate suggestions to improve the position of the persons who have become

marginalised in seeking solutions for their problems.

Conclusions

With rigorous analysis, the paper will seek to conclude, that it should be
remembered by all the organs of the government and other sectors such as the sociology,
political science, etc., that in explaining, defining, or identifying the persons of

“Marginalised Community,” without restricting the people who are as a whole and all
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the time or long time being marginalised, it is for them to consider to add to the end of
the text, “including a person or persons fallen once or from time to time marginalised
due to whatever the reasons, conditions, or process, in a given situation.” Further, in the
advancement of their position, there must be the employment of legal norms as
permanent measures as well as temporary measures. Further, it is necessary for
policymakers too, to address the issue of making specific provisions of the law on the
line of the policy adopted in the other countries such as the Republic of Kenya, to define
“MC” in an inclusive approach to serve justice to them in considering their condition of
marginalisation, due to the inability caused from social, political or economic factors

which led on unequal power relationships.
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